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limited to, 42 U.S.C. § 1988, that are in any way or manner related or collateral to the
praperty that is the subject of this litigation; o
c. that neither the Settlement Agreement, the Mutial General Release, both dated
February 19, 2003, the payment of consideration by the County, the “Findings of Fact,
Conchisions of Law, and Order,” entared by this Court on July 17, 2001, nor the order
requested pursuant to this motion, shall be considered relief on the mmm a remedul
action, or & change in position by the County ta satisfy the demands of Plaintiffs for
puirposes of any state or federal law, including but not limited to, 42 U.S.C. § 1988,
d. that nexther Plaintiffs nor the County is to be construed as a “prevailing party” in
thig case, under any state or federal law, including but not limited to, 42 U.5.C. § 19883,
by the Settlement Agreement or Mutual General Release, both dated February 18, 2003,
the payment of consideration by the County, the “Findings of Fact, Contlusians of Law,
and Order,” entered by this Court on July 17, 2001, or the order requested pursuant to this
motion; and
c. that payments made by the County to Plaintiffs pursuant to the terms of the
Senlement Agreement shall be by wire transfer a5 described therein.
The Settlement Agreement, which was approved by Plaintiffs and the Monroe County
Board of County Coramissioners on Pebruary 19, 2003, s attached hereto as Extibit “A."
Pursuant to the Sertlement Agreement and in accordance with Rule 1.730(c), Florida Rules of
Civil Procedure, the Parties respectfolly request this Court to: (1) dismiss this case with prejudice
with cach Party to bear its own attorney’s fees, expenses, and court costs (includivg but not
limited to any fees, expenses, and/or costs under 42 U.S.C. § 1983 and/or 42 U.S.C. § 1988);
(2) void, set aside, and vacate the Court’s Order of July 17, 2001; and (3) retain jurisdiction for

WAV 1024 A 2R 2
MIAK 219014 v { P I5061. 008



A C M 4 sl e cebr v ae W wrrT A & VY A A WA A B N s L WD ET DT AO CAULE - T ]

the sole purpose of enforcing the tenns of the Settlement Agreement, including scheduled

payments as set forth the}rain.
Respectfitlly submitted this day of February, 2003.

WHITE & CASELLP | MORGAN & HENDRICK

Attorneya for Plaintiffs Karea K. Cabanas
First Unton Financial Center Florida Bar No. 0136964
200 South Bisceyne Boulevard Hugh J. Morgan -
Miami, Flarida 35151-2352 Florida Bar No. 112362
Tetephone: (305) 3712700 Attorneys for Defendant
Facsimile: (305) 358-5744 317 Whitehead Street
Key West, Florida 33040
Telephone: (305) 2956-5676
By Facsimile: (305) 296-4331
Douglas M. Halsey
Florida Bar No. 288586 FREILICH, LEITNER & CARLISLE
T. Neal McAliley Robert H. Frailich, Lettner & Carlisle
Plorida Bar No. 172091 Florida Bar No. 0482527

E Tyson Smith, Jr.

Florida Bar No. 0422088

1150 One Main Plaza

4435 Main Street

Kansas City, Missouri 64111-1858
Telephone; (816) 561-4414
Facstmile: (816) 561-7931

By:
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MUTUAL GENERAL RELEASE

The undersigned Parties hereto, Katherine F. Shadck, individually, an behalf of and as
the Personal Representative of Arthur J. Shadelgl-or in any capacity whatsoever, and Josepk R.
Harrison, I, individually and 18 Trustee of the Testamentary Trusts of Joseph R Harrison, Jr,
or in any capacity whatsoever, for themselves, th!eir predacessors, successors, respective heirs,
executors, administrators, legatees, assigns, di:eétnzs. officers, agents, employees, and allnamml .'
persons, corporations, firms, organizations, partnerships, associations, and entities claiming by or
through them, (“Shadek/Harrison™) and Monroe County and the Monroe County Board of
County Commissioners, for themselves, their elected and appointed officials, predecessars,
suceessors, directars, officers, agents, employees, and all natural parsons, corporations, firms,
boards, departments, commisgions, councils, committees, and entities claiming by or through
ther (the “County”), for 2ud in consideration of the payment of Five Million Nire Huadred
Thousand Dollars ($5,900,000.00) by the County to Shadek/Harrison, in the manner and within
the times set forth in the Settlement Agreement dated the 19th day of February, 2003, aad the
exchange of other good and veluable consideration, the receipt and legal sufficiency of which is
ackpowledged by each Party, hereby mutually

FOREVER RELEASE, REMISE, AND DISCHARGE

one another of and from any and all claims, liability, actions, causes of action, suits, appeals,
debts, contracts, controversies, compeasations, demands, proceedings, counts, dues, accountings,
reckonings, dmge&, interest (including prejudgment and post-judgment interest), attorney's
fees, expenses (including, but not limited 10, invéstigaﬁve and expert expenses), costs,
Judgments, and orders, 1n law or in equity, (specifically including, but not limited to, any and all
attomey’s fees, expenses, casts, and claims brought under state or faderal law, including, but not
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limited to, 42 U.8.C. § 1983 and/or 42 U.5.C.§ 1988) of cvery and any kind or nature which the
County and Shadek/Harrison had, have, or may have, whether known or unknown, against cach
other as of February 19, 2003 inciuding, but not Ilinu'ted to, any claims, liability, actions, causes
of action, suits, appeals, debts, contacts, mntmvézqies, compensations, demands, proceedings,
counts, dues, accountings, reckonings, damages, interest (inchuding prejudgment and post-
judgment interest), aitorney’s fees, expenses (including, but not limited to, invesﬁgi'fhiv.c' and
expert cxpenses), costs, judgments, and orders, in law or in equity, (specifically including, but
vot limited to, any and all attorney’s fees, expenses, costs, and claims brought under state or
federal law, imcluding, but not limited to, 42 U.S.C. § 1983 and/or 42 U.S.C. § 1988) of every
and any kind or nature, arising out of, or in any manner relating or collateral w, any of the ¢laims
that were raised or could have been raised in the hitigation in the Circuit Court of the Sixteenth
Judicial Circuit in and for Monroe Couaty, Florida, styled Katherine F. Shadek and Jossph R
Harrison, 11, et al v. the Monroe County Soard of County Commissioners, Case No. 95-20398-
CA-05; the litigation in the United States District Court for the Southern District of Florida,
styled Arthur J. Shadek; Katherine F. Shadek; and Joseph R. Harrison, T, as Personai
Répre.s'en!azfive of Jaseph R. Harrison, Jr., v. Monroe County Board af County Commissioners;
Case No. 92-10026-Civ-King; and the appeal in the United States Court of Appeals for the
Eleventh Cireuit, styled Arthur J. Shadek; Katherine F. Shadsk; md.rosepi; R Harrison, IlI, as
Personal Representative of Joseph R. Harrison, Jr., v. Monroe County Board of County
Commissioners; Case No. 95-4947; or in any way related or collateral to the purchase,
ownership, use, regulation, or disposition of the real property commonly described as “Ocean
Forest,” more particularly described in Exhihit “A® attached hereto and incorporated by this

reference,
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Shadek/Harrison and the County (the “Parties™) ﬁlrt,ha’.undurmnd that this Mutual
General Release is made and accepted in fisl] compromise, settlement, accord and satisfaction of
any and all manner of actions, canses of action, suits, proceedings, claims, costs, expenses,
counts, debts, dues, accountings, reckonings, liability and demands of every kind and nature
whether known or unknown, including ai} consequences thereof which may heseafter develop,
whether anticipated or not, as well as those aIread& developed or now apparent, which the Parties
have or could or might have againat each other as of Februéty 19, 2003, including, but not
Jimited to, those in any way srowing out of, or connected with, or which may hereafter in any
way grow out of ar be connected with the purchase, ownership, use, regulation, or disposition of
the real property commouly described as “Ocean Forest,” more particularly described in “Exhibit
A” artached hereto and incorporated herein by this reference.

The Parties hereby expressly release each other from any and all ¢laims for costs,
expenses, or attornay’s fees, whether under state or federal law.

In cxecuting this Mutual General Release the Parties understand that the terms hereof are
contractual and not & mere recital, and Mt that no promise or agreement ot herein
expressed has been made, that this Mutual General Release is not executed in reliance upon any
statement or representation made by the Party or Parties hereby released or said Parties’
aftorneys, agents, employees, or representatives..

Shadek/Harrison warrant that they have not sold, transferred, or assigned any claim,
action, cause of action, debt, expense, contract, controversy, agreement, promise, damages,
interest, attorney’s fees, investigative expenses, costs, fjudgmeats, and arders, in law or in equity,
which Shadek/Harrison had, have, or may have, against the County arising out of orin any

magner relating to the subjects of this Mutnal General Release.
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This Mutua! General Release shall not opeme ag a relsase of any duty or obligation
incurred or to be inttiryed by either Party under the terms and conditions of the Settlement |
Agresment berween them dated February 19, 2003;

Without in any way limiting the foregoin, it is agreed and understood that this Mutual
General Releage shall be ang is binding upon and imre to the benefit of the Parties, inciuding
their heirs, executors, administrators, personal ré'presentatiw)es, predecessors, guceessors,
legatees, assigns and the Parties’ directors, officers, agents, employees, elected and appointed
officials, and representatives.

It is further agreed and understood by the Parties that the aforesaid consideration,
previously acknowjedged, is the sole consideration for this Mutual Genera] Release and said
payment js for the sole puqiose. of settling any and ali ¢laims by and between the Parties, and is
Bot to be construed as an admission of liability, gll Hability being expressly denied by both
Parties, or relief on the merits of any claims raised in the above-listed litigation ar appeal.

The Parties stipulate and agree that neither Shadek/Harrison nor the County shall be
coastrued or considered a “prevailing party” in any or all of the above-listed Iitigation or the
appeal under any State or Federal law, including, but not limited to, 42 U.S.C. §1988, by the
Settlement Agreement dated February 19, 2003, this Mutual Genera] Release, the payment of
consideration by the County, and/or the “Findings of Fact, Conclusions of Law, and Order.”
entered by the Sixteenth Judicial Circurt in and for Monroe: County, Plorida, (Case No. 95-
20398-CA-05), dated July 17, 2001.

The County Adnministrator, on behalf of the Monroe County Board of County
Commissioners, acknowledges that he hag read, understood, and signed this Mutual General
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Release after being duly advised by the County Attorney and authorized by the Monroe County

Bourd of County Commissioners.

Shadei/Harrison, by their duly authorized representatives, acknowledge that they have

read, understood, and signed this Mutual General Release of their own free will, agresing to the

terms set forth,

This Mutual General Release may be executed in multiple counterparts.
In witness whereof, the County and Shadek/Harrison have cansed this Mutual Genaral

Release to be executed on the date(s) set forth below.

MONROE COUNTY BOARD
OF COUNTY COMMISSIONERS

By

James L. Roberts, County Administrator

Date:

Aftest:

Katherine F. Shadek, in the

. capacities listed above

Witness:

- Witness:

Date:

‘ Dezay L. Kolhage, County Clerk

Date:

Approved as to form

John Richard Collins, County Attorney

Date:

W3NZR00 1048 104 20y
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Joseph R. Harrison, 111, in the
capacities listed above

Witness:

Witness:

Date: |
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UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUTT

CASE NO. 954547

ARTHUR J. SHADEK,
KATHERINE F. SHADEK,

and JOSEPH R. HARRISON, ITJ,
as Personal Representative of
JOSEPH R. HARRISON, JR.,

Plaintiffs/Appellants,
v,

MONROE COUNTY BOARD OF COUNTY
COMMISSIONERS,

Defendant/Appellee.

JOINT MOTION FOR
DISMISSAL WITH PREJUDICE

e —

Appcllants’ and Appellee’s Cestificate of Interested Persons

Pursuant to Rule 26.1, Federal Rules of Appeliate Procedure, Appellants and Appeliee
provide the following list of interested persoas:

1. Catherine Harrison Balestra

2. Karen K. Cabanas

3. Robert H Fretlich

4, The Honorable Judge Luis Garcia

5. Douglas M. Halsey

6. James Harrison

7. Joseph R. Harrizon, X

L2A7ZR08 1230 M (1K)
WIANT DA Ls vt [orvnod!. DOC]



FRD U 0S 19 £r FRWUF : Uity wuwiva ~Saax W E O vk b At AN DL LT AL o AL

10.
1.
12.
13,
1.
15.
16.
17.
18.

19,

James T, Handrick

The Honorable Judge James Lawreace King
T. Neal McAliley

Commissioner Charles “Soany” M¢Coy
Hugh Morgan

Mayor Pro Tem Murray Nelson
Commissioner George Neuge.ﬁt
Commissioner David P, Rice

James L. Roberts, County Administrator
Katherige F. Shadek

E. Tyson Smith, Jr.

Mayor Dixie Spehar

Joint Motion for Dismissal With Prejudice

In accordance with Rule 42, Federal Rules of Appellate Procedure, Appellants and

Appellee hereby jointly move to dismiss this appeal with prejudice. The parties bave settled the

controversy between them, including this and the related case styled Xatherine F. Shadck et al.
v. Monroe Case No. 95-20398-CA-D5, in the Circuit

Court of the Sixteenth Judicial Circuit in and for Monroe County, Florida. Neither Appellants

nor Appellee is 10 be considered or construed as a prevailing party in this case, under any State

or Federal law, including, but ot limited to, 42 U.S.C. § 1988, by the Sertlament Agreement or

Mutual General Release, both dated February 19, 2003, the payment of consideration by

Appelice, the “Findings of Fact, Canchusions of Law, and Order,” cntered by the Sixtesnth
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Judicial Circuit in and for Monroe County, Florida, (Case No. 95-20398-CA-0S), dated July 17,

2001, or the order requested by this motion.
Purthermore, Appeilants and Appellee have agreed that each side shall be responsible for

itg respective fees, costs, and expenses (including, but not limited to, any and all costs, aztormey's

fees, or claims under 42 U.S.C. § 1983 and/or 42 U S.C. § 1988), Appellants hereby expressty -

waive any claim 1o amorey’s fees, expert fees, costs, Or expenses under any and all state or
federal laws, including, but not limited to, 42 U S.C. § 1988, and therefore request the Court to
enter an order granting this Motion for Voluntary Dismissal with Prejudice.

Respectfully submitted this ___ day of Pebruary, 2003,

WHITE & CASE LLP MORGAN & HENDRICK
Attomeys for Plaintiffs Karen X. Cabanas

First Union Financial Center : Florida Bar No. 0136964
200 South Biscayne Boulevard Hugh J. Morgan

Miami, Florida 33131-2352 Florida Bar No. 112362
Telephone: (305) 371-2700 Attorneys for Defendant
Facsimile: (305) 358-5744 317 Whitehead Street

Key West, Florida 33040
Telephone: (305) 296-5676

By: Facsiwnile: (305) 296433]
Douglas M. Halsey ‘
Floridz Bar No. 288386 - FREILICH, LEITNER & CARLISLE
T. Neal McAliley - Robert H. Freilich
Florida Bar No. 172091 Florida Bar No, 0482927

E. Tyson Smith, Jr.

Florida Bar No. 0422088

1150 One Main Plaza

4435 Main Street

Kansas City, Missouri 64111-1838
Telephone: (816) 561-4414
Facsimile: (816) 561-7931

‘By:
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IN THE CIRCUIT COURT OF THE
SIXTEENTH JUDICIAL CIRCUIT

- IN AND FOR MONROE COUNTY,
FLORIDA

GENERAL JURISDICTION
DIVISION

CASE NO. 95-20398-CA-05

KATHERINE F. SHADEK; individually and .
on behalf of the Personal Represematives of :
ARTHUR J. SHADEK; and

JOSEPH R. HARRISON, IH a5 Trustee of the

Testamentary Trusts of JOSEPH R. HARRISON, JR .,

Plaintiffs,
v.

MONROE COUNTY BOARD OF COUNTY
COMMISSIONERS,

Defendant,
/

DRDER DISMISSING CASE WITH PREJUDICE, VACATING ORDER, AN]J
G JURISDICTION CE SETTLEME

THIS CAUSE having come before the Court on the Parties’ “Notice of Settlemen:
and Joint Motion for Dismissal With Prejudice, Vacation of Liability Order, and 1o
Retain Jurisdiction to Enforce Settlement Agfeﬂnent.” and the Court having reviewed:
(1) the Mediator’s Report of January 8, 2003; (2) the Settlement Agreement and Mutnal
General Release entered into between the Parties dated Pebruary 19, 2003; and (3) the
Resolution of the Monroe County Board of County Commissioners dated February 19,
2003 approving the Settlement Agreement and Mutual General Release, it is hereby:

ORDERED and ADJUDGED, |

1. The sbove-styled action be and the same is hereby dismissed with

prejudice, with each Party to bear it own attorney’s fees, expenses, and court costs
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(including but not limited to any expsnscs, fees and/or costs under 42 U.S.C. § 1983
and/or 42 U.S.C. § 1988); |

2, The Court’s Ordar of July 17, 2001 entitled “Findings of Fact,
Conclusions of Law, and Order,” be and the same is hereby voided, vacated, and set
aside, It shall have no further precedential or preclusive force or effect (zes judicata,
collateral estoppel, or other preclusion) age.inis{ the County, including any boaré; T
department, officer, or employee thereof, in this case or in any other judicial or
administrative proceeding within the State of Florida.

3. The Court shall retain jurisdiction for the sole purpose of enforcing the
terms of the Settlement Agreement, dated Pebrary 19, 2003, including the terms of
peyment, and for entry of such orders as may be necessary or reasonably required in the
performance of the Settlement Agreement, in accordance wi_th Rule 1.730(0) of the
Floride Rules of Civil Procedure. |

4. Neither the Plaintiffs nor the County shall be construed or considered 2
prevailiog party in this litigation, under any State or Federal law, including, but not
limited to, 42 U.S.C. §1988, by the Settlement Agreement dated February 19, 20035, the
Mutual General Release, dated Fehruary 19, 2003, the payment of consideration by the
County, and/or the “Findings of Fact, Canclusions of Law, and Order,” entered by the
Sixteenth Fudicial Circuit in and for Monroe County, Florida, {Case No. 95-20398-CA-
05), dated July 17, 2001. ; |

5. Any snd all causes of action against the County regarding the subject

properties, including any claims Plaintiffs may have against the County for attorney’s
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fees, expert fees, costs, and/or expenses, under any and all state and federal laws,
including 42 U.8.C. § 1988, are hereby dismissed with j)rejudice.

6. The payments made by the Counzy pursuant to the Settlernent Agreement
dated February 19, 2003 shall be made by wi:‘re transfer.

DONE AND ORDERED in Chambers at Plantation Key, Monroe County,
Flosida, this ___ day of February, 2003. ST

The Honprable Luis M. Garcia
Circuit Court Judge

Copies furnished to:

Robert H. Freilich

E. Tyson Smith, Jr.

Karen K Cabanas

Douglas M. Haisey
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